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Acts to Simplify Our Pleading and Practice. 

Editor of Virginia Law Register: 

In response to the sentiment of a large proportion of the profession 
there were introduced at the last session of the legislature several 
bills looking to a reformation and simplification of our system of 
pleading and practice. Some of these bills contained much merit, but 
to the committees to which they were referred the changes proposed 
by them appeared to be too sweeping and radical for commendation. 
This has been the fate of all efforts to bring about a general codifica- 
tion of our procedure, and convinces that such codification, though 
certain ultimately, will be accomplished gradually, partial reforms 
being adopted as the necessity for them becomes manifest. 

In view of the many unsettled points involved in the proceeding by 
motion under Section 3211 of the Code, which appear to make leg- 
islation advisable for the perfection of that remedy, it seems that an 
easy, and perhaps the best way to accomplish a considerable, and yet 
not too general or radical reform in our procedure would be by way 
of amendment of that section in such manner as to enlarge the scope 
of the remedy by motion, and, at the same time, make the procedure 
thereunder simple and certain. Accordingly the following suggested 
amendment of Section 3211 has been prepared for submission to the 
members of the bar through the Register merely as a suggestion for 
their consideration. 

It is believed that the remedy by motion, with its procedure defined 
and simplified into certainty, will be even more popular with the pro- 
fession than it is now. 

Very truly yours, 

JAMES M. QUICKE, Jr. 

Section 3211 — Remedy by Motion Generally — Proceedings Therein. 

— Any person entitled to recover by action at law any specific per- 
sonal property, or any debt, or damages for breach of a contract, ex- 
press or implied, or damages for a wrong, may, on motion before any 
court which would have jurisdiction in an action, obtain judgment 
for such specific personal property, debt, or damages after fifteen 
days notice, which notice shall be filed in the clerk's office of such 
court, and, upon payment of the' writ tax thereon, shall be docketed. 
Service of such notice shall be made as provided in sections three 
thousand two hundred and seven and three thousand two hundred and 
eight. Such proceeding by notice and motion shall be deemed to be 
an action at law, and such action shall be deemed to be instituted at 
the time of the filing of such notice in the clerk's office. 

The notice shall contain the names of the parties, plaintiff and de- 
fendant, the names of the court and county or corporation in which 
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the proceeding is instituted, the term and the date when such motion 
is to be made, a plain and concise statement of the substantive facts 
constituting the cause of action, without unnecessary repetition, and 
the nature of the relief demanded. Causes of action which now may 
be united in the appropriate action at law may be united in such no- 
tice, but must be stated separately, with She relief sought for each 
cause of action, in such manner that they may be intelligibly distin- 
guished. 

The pleading on the part of the defendan: shall be either a de- 
murrer or an answer. The defendant may demur to the notice when 
it appears upon the face thereof that the court has no jurisdiction of 
the person of the defendant or of the subject of the action, or that 
the plaintiff has not legal capacity to sue, or tha.t there is another ac- 
tion or suit pending between the same parties, for the same cause, in 
this state, or that there is a defect of parties, plaintiff or defendant, or 
that several causes of action have been united improperly, or that the 
notice does not state facts sufficient to constitute a cause of action. 
The demurrer shall distinctly specify the grounds of objection to the 
notice. The defendant may demur to the whole notice or to any one 
or more of the alleged causes of action stated therein, and answer 
the residue. 

The answer of the defendant shall contain: first, a general or spe- 
cific denial of each material allegation of the notice controverted by 
the defendant, or any knowledge or information thereof sufficient to 
form a belief; second, a statement of any new matter constituting a 
defense, set-off, or counter-claim, in ordinary and concise language, 
without unnecessary repetition. Different consistent defenses may 
be stated separately in the answer. 

The plaintiff may demur to one or more defenses set up in the 
answer, stating distinctly the grounds thereof; and where the answer 
contains new matter, the plaintiff shall reply to such new matter, de- 
nying generally or specifically the allegations controverted by him, 
or any knowledge or information thereof sufficient to form a belief, 
and he may allege in ordinary and concise language, without unnec- 
essary repetition, any new matter, not inconsistent with the notice, 
constituting a defense to the new matter in the answer. When such 
reply is filed, the action shall be deemed at issue, except that, by leave 
of court, the defendant may demur to new matter in such reply. 

If the answer contain a statement of new matter sufficient to con- 
stitute a defense, and the plaintiff fail to demur or reply thereto 
within the time prescribed by the court, the defendant shall have such 
judgment as he is entitled to upon such statement, and, if the case 
require it, a writ of inquiry of damages may issue. 

The reply shall be governed by the rules herein prescribed in rela- 
tion to answers, and demurrers to the answer or reply shall be gov- 
erned by those so prescribed in relation to demurrers to notices, 
where they apply. 
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After a demurrer the plaintiff or defendant, as the case may be, may 
amend, of course, and with or without costs, as the court may order, 
or the demurrant may withdraw his demurrer, and answer or reply, 
as the case may be. 

The demurrer or answer of the defendant to the notice shall be 
filed in court or in the clerk's office thereof on or before the day 
named in the notice for the making of the motion, unless longer time 
be granted by the court. The demurrer or reply of the plaintiff to the 
answer, the demurrer of the defendant to. the reply, and the amended 
notice, answer or 'reply shall be filed in court or in the clerk's office 
thereof within such time as shall be prescribed by the court, and the 
court shall prescribe such time with a view to reasonable expedition 
of trial. 

In the case of a motion for judgment upon any contract upon 
which, under the rules of pleading, an action of assumpsit would lie, 
if the plaintiff shall serve the defendant, at the same time and in the 
same manner as the notice is served, with a copy, certified by the 
clerk of the court to which the notice is returnable, of the account on 
which the motion is to be made, stating distinctly the several items 
of his claim and the aggregate amount thereof and the time from 
which he claims interest thereon and the credits, if any, to which the 
defendant may be entitled, and if the plaintiff file with his notice an 
affidavit made by himself or his agent, stating therein to the best of 
the affiant's belief the amount of the plaintiff's claim, that such amount 
is justly due, and the time from which the plaintiff claims interest, 
judgment shall be rendered by the court in which the motion is made 
for the plaintiff for the amount claimed in the affidavit filed with his 
notice, unless the defendant shall allege on oath of himself or his 
agent that the plaintiff is not entitled, as the affiant verily believes, 
to recover anything from the defendant on such claim, or state on 
such oath a sum certain less than that set forth in the affidavit filed 
by the plaintiff which, as the affiant verily believes, is all that the 
plaintiff is entitled to recover from the defendant on such claim. 
If the defendant shall admit that the plaintiff is entitled to recover 
from the defendant a sum certain less than that stated in the affidavit 
filed by the plaintiff, judgment may be taken by the plaintiff for the 
sum admitted to be done, and the case be tried as to the residue. A 
motion under this section shall not be discontinued by reason of no 
order of continuance being entered in it from one day to another or 
from term to term. 

This section shall be construed liberally. 



